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Abstract

This diploma project examines competition regulaiio the European Union (EU) in
regard to rebates. Research is based on compaistve EU legal system and the United
States (US) legal system, insofar as dominanceseabtidominance, and rebate regulation
are determined. The main aim of the diploma proiedb establish when pro-competitive
rebates inevitably become anti-competitive. Theeganapproach is comparison of theory
with practice in European Commission (“the Comnaissi “Commission”) decisions, in
particular, thdntel case' Thelntel case forms an empirical base for this diploma ptojehe
main focus is the actual problem of how to deteemwinen rebate strategies become illegal.
Much criticism has been levelled at the argumemtatof Commission decisions. The
research analyses two main criteria: the legalor@ag in Commission decisions, and
business reasoning. Research methodology is basdflJoand US case law studies and
related legal instruments. First, analysis of a iamt position or monopoly is followed by
analysis of abuse of dominance by granting conafioebates in both legal systems. Second,
the approaches of both legal systems are compared.

Results of analysis show that the US legal systexa more developed rebate
regulation than the EU and that Commission autiesrihave ground for development. The
main finding is that legal theory differs from ptige: even the Commission is not using its
own issued legal instruments. However, the reamedor competition law is doubtful taking
into account the recent decision in theel case. The diploma project emphasizes the
problem that the current Commission approach shioelcevised and that the legal reasoning
in Commission decisions is based on case law amdrég the fundamental aim of

competition law.

Keywords. abuse of dominance, AMD, anti-competitive, antinpetitive rebates, antitrust,
antitrust regulation, Commission, Commission decisj competition, competitiveness,
conditional rebates, dominance, dominant posit®nidance, EU legal practice, EU legal
system, Intel, Intel case, pro-competitive, pro-pefitive rebates, rebate strategy, rebates,

rebates regulation, Sherman act, US legal pradtiSdegal system.

! Summary of Commission Decision of 13 May 2009tietato a proceeding under Article 82 of the ECafye
and Article 54 of the EEA Agreement (Case COMP/B73390 — Intel), [2009] OJ C227/07.



Aleksandrs Orlovs i

Acknowledgements

| understand that, in accordance with the Law efRepublic of Latvia regarding intellectual
property rights | am the owner of the copyrighthis Diploma Project and that the copyright
rests with me unless | specifically assign it tother person. | understand that the SSE Riga
will deposit one copy of my Diploma Project in ti&SE Riga Library and it holds the
primary right to publish my Diploma Project or parts in the SSE-Riga Working Paper
series or in any other publication owned by SSEaRiy two years from the date of my
graduation. | assert my right to be identified las &author of this Diploma Project whenever
the Diploma Project is reproduced in full or in pdrhe data, definitions, citations that are
taken from other sources are fully acknowledgechynwork. Neither this work, nor any part
of it, in one form or another has ever been handéd some other commission and has never

been published.

Signature: ettt ieeeeeen ... JAleksandrs Orlovs/

Date:



Aleksandrs Orlovs

Table of Contents

A )1 o Yo U [ 1 o o 1
P | 01 (=1 I or= =0 [ Tox o] (o o 1SR 3
T W1 (=] = (0 [ (=T (VA [\ T 6
G 200 I I -1 1 1T o 6
3.2, BUSINESS tNEOIY ... e e e 11
S V=1 o To (o] (oo | Y2 15
5. ReSearch and diSCUSSION ......cccuuiiiuiiiiceieeee et e e et e e e s e e nta e rba e eaass 15
5.1, EU CASE QW STUAIES .....ceviiiiiii et eemm et e e e e s eaaa s 15
5.2, US CASE AW STUAIES......coeiiii ittt e e e e eaa e aaaas 25
6. Conclusions and reCoOMMENAAtIONS...........vemreeeiieiiieeeee e e eaaaaes 32
A = U= (=1 (=] g o< T T 37



Aleksandrs Orlovs 1

1. Introduction

Competitiveness in nature is a question of survaval competitiveness in the market
is a question of wealthAll companies face a great challenge becauseatiadjzation at the
end of the twentieth century. Globalization was $ignal for implementing rapid change,
aiming to be more competitive than rivals, aiming dacquire or defeat the weakest
companies, to gain more market share, to becomendothin the market, and to be the
wealthiest. Business problems increase with the siz companies and one day market
leaders” strategies turn from a legal to an illegal.

Two market leaders in the computer hardware inglusesponsible for central
processing units (CPUs) or computer “brain” mantufiang, have considerably changed
human evolution in the past forty ye4rShe Intel Corporation (Intel) and Advance Micro
Devices Inc. (AMD) have historically competed wéhch other with the aim of leading the
market> Over time, these companies have developed thetestes according to changes in
the market. Today, one competition tool is rebat@egy® The problem with rebate strategy
appears when companies are trying to determine whgrrompetition tool becomes illegal;
what is the line between pro-competitive rebatasanti-competitive: when is the moment of
crossing this line?

Intel pro-competitive rebate strategy turned a@ubé anti-competitive as established
by the Commission on 13 May 2009. The CommissiansttEn contains the conclusion that
conditional rebates granted by Intel to Dell, Hetwvkackard (HP), NEC, Lenovo, Acer and
Media Saturn Holding (MSH) constitute an abuse dbminant position under the Treaty on
the functioning of the European UnfofT FEU) Article 102 (ex Article 82 TEGnd Article
54 of the European Economic Area (the EEA) Agreamdrhus Intel business strategy in

regard to rebates was found to be illegal and listelow under a duty to revise it with the

2 Smith, A. (2009)The Wealth of NationdNew York: Classic House Books New York., p. 47-48

® The termdominances used as a synonym for the temonopoly Nevertheless, during US case discussion the
termmonopolyis mainly used and during EU case discussiongtradominant positions used.

* Intel Corp. was established in 1968 and AdvancerdDevices Inc. was established in 1969.

> AMD filed a Petition for Arbitration on 10 April987. Case Nr. 626879.

® The ternrebateis used as synonym for the business tdisnountand as a synonym to the legal term
conditional rebateFurthermore, the tereonditional rebatés used as a synonym for the tefidelity rebate
and for the ternfoyalty rebate

" Consolidated versions of the Treaty on Europeaiot/and the Treaty on the Functioning of the Eusope
Union [2008] OJ C115.

® Treaty of Lisbon amending the Treaty on Europeaiob/and the Treaty establishing the European
Community [2007] OJ C306.

°® Agreement on the European Economic Area [1994]DJ
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aim of avoiding punishment in the future. Yet sasdlifficulties stand in the way due to the
fact that it is not sufficiently clearly stated el when legal rebates become illegal.

Another aspect of the problem is related to intgiion of the law by the
Commission. This interpretation is constantly chaggso that companies may not rely on
legal provisions in conducting their business. Tihee scale shows what business practices
are allowed according to TFEU Article 782but these may later be interpreted differently
and may be scrutinized by the Commission in lighdrdgi-competitive behaviour. In this case
common business behaviour for Intel competing VihD was declared on 13 May 2009 as
a single and continuous infringement of TFEU Adicd02 and Article 54 of the EEA
Agreement. The Commission decided that this belawoerited a fine in the amount of
EUR 1 060 000 008

Thelntel case is indicative evidence of the existing problé is important to study
the Intel case with the aim of discovering the business mtitm in Commission decisions.
After the decision was made, it received considerabpd immediate criticism, with Intel’s
adherents arguing that the Intel rebate strategy part of stiff competition with AMD,
additionally that this business strategy is bemafifor consumers, and “even if Intel did
engage in anti-competitive activity, the fine wasa too large **

It is not clearly understandable when the lineegfal competition was crossed and
company business behaviour became illegal. It tsclear if the Commission relied on any
competition business theory in its decision. Furti@e, the rebate strategy of Intel's
competitor AMD was not analysed in the case.

In this diploma project, competition business tigeis applied to Intel’'s behaviour
and is analysed with the help of leading authasitycompetitive business theory, Michael E.
Porter. Legal competition theory is analysed witkld and US case studies. Taking into
account company size and geographical markets iecessary to analyse EU and US
practice in rebate strategies in correlation wigh $herman a¢t. This diploma  project
offers a different approach to analysis of the targf* regulation problem in the EU in
regard to rebate strategy. The diploma projectased on anntel case study. First, legal

% From here on in main text referred to only as “UR&ticle 102",

" Summary of Commission Decision of 13 May 2009tietpto a proceeding under Article 82 of the ECafye
and Article 54 of the EEA Agreement (Case COMP/87390 — Intel), [2009] OJ C227/07, para. 1803.

2| ande R.H. (2009, June TjhePrice of Abuse: Intel and the European Commissieniflon Available at
http://papers.ssrn.com/sol3/papers.cfm?abstract 4i84985.

13 The Sherman Antitrust Act, 15 U.S.C.A. § 2 (1890).

4 The termantitrustis used as a synonym for the legal teompetition Nevertheless, during US case
discussion the termntitrustis mainly used and during EU case discussiondhma¢ompetitionis mainly used.
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issues are reviewed. Second, in the literatureevedection these issues are analysed in the
frame of both legal theory and competition busings=ory. Further, in the research and
discussion section, EU legal practice is comparigd WS legal practice. Case studies in both
legal systems in regard to rebate strategies astyswd. The research aims to clarify
economic and business presence in reasoned motivafi Commission decisions. The
practical aim of the diploma project is to conttibuo: a) companiéd which regard
themselves as being in a dominant position (orsitipo which may be found dominant) and
use rebate strategies with the aim of being prudéhttheir actions; b) Commission decision
makers with the aim of revising their interpretatiaf competition law; c¢) students and other

lawyers interested in thHatel case.

2. Intel case description

Balanced trade and fair competition in the EU is ohthe fundamentals stated in the
TFEU preamble. The TFEU contains rules regulatmmpetition, in particular TFEU Article
101 (ex Article 81 TEC) and TFEU Article 102. Thastence of these rules is a consequence
of the main idea of the EU as a single economicmamty, with fair competition, free
movement of goods, persons, services and capifdius, the aim of TFEU Article 102 is to
protect the EU common market against abuse of airdornh position by one or more
undertakings. In order to understand the legal cspkthe rebate strategy problem, this
diploma project begins by reviewing the terms oEUFArticle 102 in correlation with the
Intel case.

The Commission decision contains the conclusiohdbaditional rebates granted by
Intel to Dell, HP, NEC, Lenovo, Acer and MSH conhgid an abuse of a dominant position
under TFEU Article 102 and Article 54 of the EEA rkgment. One of the conditions for
establishing such abuse is “...directly or indireaposing unfair purchase or selling prices
or other unfair trading conditions”In the Intel casein particular, Intel had committed a
single and continuous infringement of TFEU Artidél@2 by granting rebates to customers in

that it was conditional to customers for obtainatigsupplies of x86 CPU from Intéf.

15 The termcompanyis used as synonym for the tefimm and as a synonym for the legal teundertaking

16 Consolidated versions of the Treaty on Europeaiotand the Treaty on the Functioning of the Eusmpe
Union [2008] OJ C115Article 28-56.

7 bid. Article 102.

'8 Product standard based on Intel first 8086 arcthite.
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The TFEU does not define a dominant position. Adtay to the case law,
particularly Continental Can Company v CommisstdrMichelin v Commissigf® and
Hoffmann-La Roch€&" discussed in detail later, to establish whetheumatertaking holds a
dominant position it is necessary to define thewaht product market and the relevant
geographical market. In thintel case the Commission defined three relevant product
markets: (i) x86 CPUs for desktops, (ii) x86 CPWs faptops, and (ii) x86 CPUs for
servers? The relevant geographical market is the worldwideket, so that the market is not
even measured within the E®.Therefore, it can be concluded that the Commission
indirectly emphasises the consequences from Intginess activities being very important
globally, not merely within the E&.

The finding of a dominant position held by Intelléavs from Commission analysis of
market share data, also taking into account passbbstitution between CPU products as
well as analysis of market entry and expansioniéxa® The Commission concluded “...that
Intel consistently held very high market shareseikcess of or around 80%° This
additionally illustrates Intel's significant impacin the global economy and technological
progress, and thus, too, on human welfare.

Being in a dominant position does not of itself cemétically mean abuse of a
dominant position. In théntel casethe Commission alleged abuse by Intel of a dominant
position by paying conditional rebates to certaustomers. The Commission concluded
“...that the level of the rebate granted by InteDell, HP, NEC between the fourth quarter
of 2002 and December 2005 was de facto conditiapah those customers sourcing their
x86 CPUs..."exclusively or almost exclusivefy. Thus, the Commission concluded that
these rebates and payments had the effect of atesfrithe freedom to choose of the

respective Original Equipment Manufacturers (OE&®) of MSH.

19 Case 6/72Europemballage Corporation and Continental Can ®a.v Commissionf1973] ECR 215. From
here on in main text referred to simply &ohtinental Cahor “the Continental Carcase”.

20 Case 322/81Michelin v Commissigri1983] ECR 3461. From here on in main text reféno simply as
“Michelin” or “the Michelin case”.

2L Case 86/76Hoffmann-La Roche and Co.AG v Commissja879] ECR 461. From here on in main text
referred to simply asHfoffman-La Rocheor “the Hoffman-La Rochease”.

22 Summary of Commission Decision of 13 May 2009tietato a proceeding under Article 82 of the ECafye
and Article 54 of the EEA Agreement (Case COMP/7390 — Intel), [2009] OJ C227/07, paras 815 and
835.

2 bid., para. 836.

%4 The termglobally is used as synonym for the teworldwide

% Summary of Commission Decision of 13 May 2009tietato a proceeding under Article 82 of the ECafye
and Article 54 of the EEA Agreement (Case COMP/7390 — Intel), [2009] OJ C227/07, paras 915 and
840.

% |bid., para. 852.

" |bid., para. 1001.
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TFEU Article 102, under which théntel casefalls, contains two very important
components: 1) an undertaking must have establigltaiminant position; 2) an undertaking
in a dominant position has to behave abusively.s&bof a dominant position by Intel was
committed by granting conditional rebates.

The European Court of Justice (the Court) in amadysebates uses two terms
originating in case law: conditional rebates andelfty discount$® Conditional rebates
mean, as the name of the term implies, that relzatepaid to certain customers only if they
comply with certain conditions. In thetel casethe Commission found that the rebate was
factoconditional and was paid under certain conditions:

1) Dell would not receive Meet Comp Program (MCP) tebdrom Intel or would
not receive the same amounts of MCP rebates if dddided not to purchase all
input from Intel*®

2) HP purchases at least 95% of its corporate deskitbpintel x86 CPUS?

3) NEC purchases at least 80% of its worldwide clie@t x86 CPUs requirements
from Intel!

4) Lenovo purchases 100% notebook CPUs from ffitel.

5) MSH would not receive rebate payment from Inteit iflid not exclusively sell
PCs with Intel-based CPU3.

6) Acer would receive reduced Exception to Customethduzed Price (ECAP)
payments if Acer launched notebooks with AMD CPts.

In theIntel case the Commission in its conclusion distinguisiemdiscount types as

a continuous infringement of TFEU Article 102 anBAZ Article 54: granting rebates that
were conditional and granting payments that weranditional® Additionally, the

Commission specified another marketing programmplémented by Intel: Exception to
Customer Authorized Price (ECAP), Lump sum CustoAgthorized Price (LCAP), rebate

programme for acceleration, and adopting a newntaogy and purchase programie,

% Summary of Commission Decision of 13 May 2009tietato a proceeding under Article 82 of the ECafye
and Article 54 of the EEA Agreement (Case COMP/8¢390 — Intel), [2009] OJ C227/07, para. 920.

2 bid., para. 941.

*bid., para. 951.

3 bid., para. 973.

32 |bid., para. 983.

3 bid., para. 992.

3 bid., para. 425.

% bid., Article 1

3% Summary of Commission Decision of 13 May 2009tietato a proceeding under Article 82 of the ECafye
and Article 54 of the EEA Agreement (Case COMP/87390 — Intel), [2009] OJ C227/07, para. 176.
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marketing programmes such as the Market DeveloprRantd (MDF) tactic, Intel Inside

programme, and distribution programrie.

3. Literaturereview

3.1. Legal theory

The literature review section of this diploma pobjdocuses on rebate strategy
practice and its interaction with competition lalhis section does not study price-cost and
other approaches used by authorities to deternfiedegality of conditional rebates. The
main objective of this section is to compare thevengence of legal theory and business
theory in practice and in correlation with thdel case. Additionally, analysis covers what
other researchers have found in antitrust regulatioegard to rebate strategy.

Leading competition law expert and economist MasesMotta explains the legal
theory of competition in his work “Competition Poll. The main objective of competition
policy is the welfare concept. Motta distinguishte® kinds of welfare: welfare, or total

surplus; and consumer welfare, or consumer surpltg. total surplus measure “...is a
summarising measure of how efficient a given induistas a whole and does not address the
guestion of how equal or unequal income is distaduwhich can be dealt with by other
measures...” while consumer surplus “...is the egate measure of the surplus of all
consumers>® Thus, total surplus measures how well the whotkusiry performs. Total
surplus is the sum of consumer surplus and prodsuretus®® Consumer surplus is measured
by the difference between consumer willingnessay for the product and what the price of
the product is. Motta notes that “[i]t is difficuld say whether competition authorities and
courts favour in practice a consumer welfare atal velfare objective® Another objective
of competition policy is to defend a smaller firnhish “...has often been one of the main
reasons behind adoption of competition la#sThe aim of this objective is to protect small
firms from abuse by large enterprises or compaimes dominant position. Motta points to
one of the key objectives of EU policy, namely,pimmote market integration: “This is a

political objective which is not necessarily cotesig with economic welfare. EU competition

37 Summary of Commission Decision of 13 May 2009tietato a proceeding under Article 82 of the ECafye
and Article 54 of the EEA Agreement (Case COMP/7390 — Intel), [2009] OJ C227/07, para. 178.
3 Motta, M. (2004)Competition Policy: Theory and Practiddew York: Cambridge University Press, p. 18.
39 1hi

Ibid.
“lbid., p. 19.
“bid., p. 22.
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law de factoforbids price discrimination across national besdelhere is no economic
rationale for such a different treatmer”

Rudolf Peritz identified several interesting obiees in his report on evolution and
change in US antitrust law:

Competition policy should concern itself only widlconomic efficiency in the form of
consumer welfare. [...] We care about competitioot competitors. [...] The rules of
reason are concerned with the competitive effetctesiraining freedom of contract, with

false positives not false negatives. In short, miarklo best when they are left aldhe.

Massimo Motta concludes that a..priori, it is difficult to say whether price
discrimination [Author imposing unfair purchase or selling prices or othefair trading
conditions] has a positive or negative impact owetfare.® It is questionable whether
rebates as discounts might be considered as pscandination. Motta points out that such
rebates might be discriminatory among company casts such as retailers and distributors:
“...some types of rebate made by a dominant firoukhbe carefully monitored because of
their exclusionary potentiaf®

A leading modern researcher regarding rebates mi®@aGeradin. In his article “A
proposed test for separating pro-competitive camdd rebates from anti-competitive ones”
with reference to Christian Ahlborn and David Bgilee distinguishes rebates as follows:

1) A type of threshold which can be defined in terrhgaume targets (quantity rebates)
or percentage of total requirements (market shagleates) or increase in purchases
(growth rebates). When the percentage requiredd@®4lthese would be exclusive
rebates.

2) The scope of application, whether they are forwkroking, i.e. they apply to
incremental units above the threshold (incrememtiahtes) or backward looking, i.e.
applying to both units below and above the thraslimtroactive rebates or roll-back

rebates).

“2 Motta, M. (2004)Competition Policy: Theory and Practiddew York: Cambridge University Press, p. 23.

*3 Peritz R. (2009). Confidential communiqué from &els—Antitrust in America: Fugitive on the r&MuU

Law Review62, p. 633.

;‘;‘ Motta, M. (2004) Competition Policy: Theory and Practiddew York: Cambridge University Press, p. 23.
Ibid., p. 499.
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3) The products or set of products to which they applifiether they apply to one
category of products (single product rebates) oosa several distinct products

(multi-product or bundled rebate¥).

The Organization for Economic Co-operation and Degwaent (OECD) in its policy
roundtable report 2008 notes: “A “loyalty” discousta lower price offered to customers who
buy more than a threshold volunf€. The OECD in its report overview emphasises thit it

hard to distinguish pro-competitive rebates from-aompetitive rebates.

Einer Elhauge and Damien Geradin in their work ‘liallo Competition Law and
Economics” emphasise:

Loyalty discounts and rebates differ in form fromditional exclusive dealing agreements

in two ways. First, loyalty discounts or rebatesrdd impose an absolute obligation to

avoid dealing with rivals, but rather condition tfeeipt of discounts or rebates on buyers

restricting their purchases from rivals. [...] Secplwyalty discounts or rebates are often

less than 100% exclusive. They may, for example&kenthe receipt of discounts or rebates

conditional on buyers making 80% or 90% of theirghases from the defendant, thus

restricting rivals to 10-20% of sales to those bag®

In the Intel case, the Commission’s approach was tinél disrupts the market
balance by abusing its dominant position by grantonditional rebates to its customers.
Much discussion has taken place within the EU &edUS as to the real aim of rebates and
as to the legal and business side of rebates. &eregearchers have already compared
approaches in the EU and the US in regard to redeteegies.

The practice of EU law regarding rebates has atsacked criticism from Simon
Bishop, who points out that whenever a firm is idaminant position the rebate strategy it
applies and rebates in general are deemed to becanpetitive?® That is, Commission
decisions and the Court’s judgments strongly suggeer seprohibition of loyalty rebates
for undertakings in a dominant positishHe identifies three problems in this current

approach: too much emphasis on dominance, a probletefining the relevant market, and

¢ Geradin D. (2009). A proposed Test for Separdirgcompetitive Conditional Rebates from Anti-
competitive OnesNorld Competition32, 41-70, p. 44.
" Organization for Economic Co-operation and Develept. (2008. December Bolicy roundtables: Fidelity
and Bundled Rebates and Discoum#&F/COMP(2008)29. Available at:
http://www.oecd.org/datacecd/41/22/41772877..pdf
48 Elhauge, E., & Geradin, D. (200Global Competition Law and Economi&xford and Portland Oregon:
Hart Publishing, p. 626.
9 Elhermann C.D., & Marquie M. (Eds). (200&uropean Competition law annual: 200¥ Reformed
é)pproach to Article 82 EQOxford and Portland Oregon: Hart Publishing, p7.25

Ibid.
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purchases from the dominant firm are overwhelminghus, Bishop concludes that the
determinant is the dominant position. Hence itdwk that not being in a dominant position
would not raise anti-competitive foreclosure, ahdttthe Commission is placing too much
emphasis on the dominant position. Simon Bishop ments that “...dominance can be
described as the elephant in the roofm.”

Thus it can be concluded that firms not in a domin@osition should be safe when
using rebate strategies because no abuse in tekaviour will be established. Quite the
reverse, it can be concluded that the risk of beungshed appears from Commission efforts
to prove a dominant position. The second critef@abuse of a dominant positicaccording
to Bishop is becoming “meaningless or empty, in semse that any harm inflicted on
competition is assumed to cause harm to competitibhus it seems that pro-competitive
rebates exist only when an undertaking is not dominant position, otherwise rebates turn
out to be anti-competitive.

Damien Geradin notes that he faced a complicatimmg analysis of the Sherman
Act and TFEU Article 102, because he has a simlation, namely that EU case law
establishes per serule of rebate illegality?

Rafael Allendesalazar comments on Damien Geradjarding business justification

for rebates:
Of course rebates are fidelity-enhancing. Thatecigely the objective: a dominant firm
offers rebates because it wants its clients torhage of its products. That's the logic of it.
If the competitor authority says, yes, but understh specific circumstances, the rebate
produces anti-competitive effects, onhenwould it be appropriate to look at whether the
rebate can be justified. It would beappropriateto require a dominant firm to offer such a
justification at an initial stage before there Hasen any showing of specific anti-

competitive harni®

Damien Geradin asserts that rebates should nadessed undeer serules because
...relying on aper se ruleof illegality would lead to the prohibition of mampro-competitive rebates
and would discourage price competition, which ie trery behavior antitrust laws should seek to

encourage and protect. Instead, competition adieershould adopt aeffect-basedest focusing on

*1 Elhermann C.D., & Marquie M. (Eds). (200&uropean Competition law annual: 200¥ Reformed
Approach to Article 82 EQOxford and Portland Oregon: Hart Publishing, gpr-258.

*2bid., p. 257.

*3 |bid.

*bid., p. 269.

*bid., p. 271.
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the foreclosure effects that can be generatedrepate granted by a dominant firm and balancing suc

effects with the efficiencies such a rebate may ateate”®

In his article “A proposed Test for Separating Booapetitive Conditional Rebates
from Anti-competitive Ones”, he proposes a threpdest to distinguish pro-competitive
rebates from anti-competitive rebates. These threposed approaches are not reviewed in
this diploma project due to the limited scope & thsearch.

Pro-competitive rebates turned out to be anti-catitipe in several cases in EU case
law history, and not a single case has an undegakion against the Commission. The
Commission has made no positive decisions wherateetirategyper sewould be assumed
to be pro-competitive. Thimtel caseis unique in the amount of the penalty (EUR 1 060 O
000). In the past, harm to consumers caused byeatfus dominant position, particularly in
the information technology industry, was not thagé — the greatest fine imposed was on
Microsoft: EUR 497 196 30Z. One more interesting obstacle in tmel case is that the
lawsuit is still ongoing at the moment — Intel Epaaling the Commission decisith.

The Economistrecently published an article criticizing the Comssion for being
prosecutor, judge, and jury and asserting the needhange the rules under which the
competition directorate operat&€sThree main objections were highlighted:

1) the conflicting role of the case teams when the matiion directorate decides to
investigate a complaint about abusive behaviounfeobusiness rival with potentially
anti-competitive consequences;

2) the company is denied a fair hearing, as it isdheaty by the case team, not a neutral
judge or hearing officer;

3) the final decision on culpability is taken on a evddy 27 politically appointed
commissioners, only one of whom may have attendediéfendant’s hearirfg.

Currently, much criticism is levelled at Commissgxtion, especially after tHatel case
decision. The whole adjudication process in thel&d come under criticism, in particular
the obsolete approaches used by the Commissiastingliishing pro-competitive from anti-
competitive rebates. Apparently, Commission denigsizakers should implement changes

and revise their decision making process.

* Geradin D. (2009). A proposed Test for Separa@irgcompetitive Conditional Rebates from Anti-
competitive OnesiNorld Competition32, 41-70, p. 46.
>7 Case T-201/04\licrosoft Corp. v Commissiof2004] ECR 11-4463, para. 1080.
®8 Case T-286/09ntel v CommissionApplication, [2009] OJ C220.
Zz Competition policy: Prosecutor, judge and jury01@, February 20). ThEconomist950, p. 57.
Ibid.
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3.2. Businesstheory

From the business point of view, rebates are razegnas pro-competitive tools.
Today, the leading business strategy expert iseBsof Michael E. Porter. In his work “On
Competition”, Porter defines five competitive foscthat shape company strategy: supplier
power, customer power, established rivals, newaergr and substitut&s.

Porter's five competitive forces model is uniqud applicable to every industry. The
idea of the five competitive forces model is toggian appropriate tool to enable company
managers to analyse what kind of competitive foredlsience profitability in a certain
industry. Thus, knowledgeable managers would be &bl develop a competitive and
profitable strategy for their company with the aoh positioning their company where
competitive forces are the weakest, resulting imaredficient competition with their rivals.
Porter notes: “The strength of the competitive égraffects prices, costs, and the investment
required to compete; thus the forces are direatly to the income statements and balance
sheets of industry participant¥:”

Supplier power reflects how the suppliers of rawterals or finished goods may
affect the manufacturer. Intel’s main product iSUCFhe products are manufactured by Intel
and in this case suppliers would be raw materahders, and packaging suppliers. CPUs are
made from Silicon dioxide (SiO2), mainly extractedm sand refined with quartz. Then
Silicon is melted and turned into mono-crystalcsiti-ingot, which is cut into wafers. “Intel
buys those manufacturing ready wafers from thirdtypaompanies® Except for silicon
wafer key suppliers, Intel cooperates with otheppdiers as well. In their press release of 3
March 2010, Intel honoured 16 companies with ttigieferred Quality Supplier awatd.
Thus, from empirical observation it can be conctuttet Intel has a wide range of suppliers
that have to compete with each other and as atrasuylplier power is not strong.
Additionally, an assumption can be made that ttsgpliers that manufacture wafers will
have high switching costs, because this is a higpBcific product. Moreover, suppliers of

®1 porter M. (2008). The Five Competitive Forces Thlaape Strategydarvard Business Review. 1.

®2 porter E.M. (2008)YOn Competition, updated and expanded editiRoston: Harvard Business School
Publishing, p. 5.

% Intel Corp. (2009, May)rrom Sand to Silicon. “Making of a Chip” Illustraihs Available at:
http://download.intel.com/pressroom/kits/chipmakigking_of a_ Chip.pdf

% Intel Corp. (2010, March 3)ntel Honors 16 Companies with Preferred Qualitypglier Award Available at:
http://www.intel.com/pressroom/archive/releases{#20100303corp_a.htm
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ready wafers depend on the industry for their reesf® Those factors minimise supplier
power.

Customer power, or the power of buyers, is a chwtement for Intel because CPUs
are a high-end product with high production co€se full truck of CPUs might cost a
million dollars. For example, price per unit fooduct i7-980%° in March 2010 was $999.
Assuming that 1000pcs of CPUs may be loaded introed, the total value of these products
would be $999 000. Therefore Intel needs efficeuply chain management. The company
has to implement an excellent marketing strategyrither to generate demand for their
products. Selling high cost products implies mamite lower inventory level and high stock
rotation. Thus, Intel needs a loyal customer bhsé generates stable demand. Taking into
account Intel supply chain management specificsnignall products are sold to OEMs. The
biggest OEMs are HP and Dell, representing 20% (&) 18% (Dell) of Intel revenue in
2008°%8 According to Porter, buyer power is strong if Hgfe are few buyers, or each one
purchases in volumes that are large relative tesihe of a single vendoP® Additionally to
OEMs as customers, there are also intermediat®roess: “...customers who purchase the
product but are not the end user (such as assesielistribution channels). These can be
analysed in the same way as other buyers, withimpertant addition.”’ In the Intel case
such an intermediate customer is consumer elecsoretailer MSH. Hence, as those
customers are most important in Intel’s busindss nhain focus should be turned to them. As
a result, Intel is constantly inventing differentrketing strategies (for example its rebate
strategy) and expanding services with the aim afpkeg customer loyalty. The high
possibility that customers may switch to a rivabwk strong customer power in Intel’s
business.

Established rivals are few for Intel. As establghe thelntel case, Intel has around
80% of market share overall in the x86 CPU mafkéthis means that Intel has a strong

position in the market. The strongest rival forelns AMD, as is also mentioned in theel

% Porter E.M. (2008)0On Competition, updated and expanded editRwston: Harvard Business School
Publishing, p. 13.
% Intel Corp. (2010, March 10ntel Spotlights New Extreme Edition Processor@are Developer Resources
at Game Conferenc@vailable at:http://www.intel.com/pressroom/archive/releases{Z20100310comp.htm
67 Corp. (2010, March 14ntel Processor PricingAvailable at:
http://files.shareholder.com/downloads/INTC/77950%20x357729/DEEBEE81-C386-4EB8-8D9D-
FOEAQ06C57797/Mar_14 10 _1ku_Price.pdf
% Intel Corp. (n.d.)2008 Annual Report. Businegszailable at:
http://www.intc.com/intel AR2008/common/pdfs/InteD@8_Business.pdf
ji Porter M. (2008). The Five Competitive Forces TBlaape Strategydarvard Business Revigw. 15.

Ibid., p. 16.
"L Summary of Commission Decision of 13 May 2009tietato a proceeding under Article 82 of the ECafye
and Article 54 of the EEA Agreement (Case COMP/87390 — Intel), [2009] OJ C227/07, para. 852.
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case: “...it is important to note that there are amlgp meaningful players on the market for
x86 CPU production, Intel and AMD? Currently, it seems that AMD is competing by
means of legal proceedings strategy rather thaketiag strategies. Established rival power
is weaker than customer power. Of course, AMD owerful rival for Intel and it was
exactly because of this rivalry that thetel case started. Nevertheless, the power of
established rivals is weak compared to buyer powesugh much stronger than other
powers, even if there is only one powerful rivalof@ssor Porter notes that “...eliminating
rivals is a risky strategy’®

New entrants to the CPU market will face considerabfficulties, the main one
being intellectual property requirements. Firsijding a CPU is highly complicated because
of the technical knowledge required. Second, rebeand development (R&D) for such a
product would require significant financial resaesc as would building new competitive
products. Thus competition with market leaders wWdé almost impossible. Market leaders
already enjoy supply-side production economiesafesand demand-side benefits from their
existing customer network. The Commission alscest#t thelntel case, referring to AMD’s
submission of 27 June 2006, p. 1: “...both AMD antklilhave a long history of developing
x86 CPUs and have built a significant knowledgeshakich it will be very costly for a new
entrant to replicate’® Moreover, AMD noted in its submission of 27 JuB@&, p. 1: “...the
development of a new generation of [x86] CPUs nadkg 2.5 years and amount to an R&D
expenditure of more than USD 300 millioff. Thus, high entry barriers to the CPU market
exist, so that new entrants’ power is weak. Poalep agrees with this statement: “[in
microprocessors, incumbents such as Intel are geateby scale of economies in research,
chip fabrication, and consumer marketifg.”

Substitutes for the CPU market might be dual. Switen could occur between
CPUs for desktop computers, laptop computers, @andes computers. Substitution could
also occur between computers, CPUs, and otherrahéct device CPUs. Substitution
between computers was analysed by the Commissidheitntel case. The Commission
analysed demand-side and supply-side substituti@hcancluded: “...there is demand-side

2 Summary of Commission Decision of 13 May 2009tietato a proceeding under Article 82 of the ECafye
and Article 54 of the EEA Agreement (Case COMP/7390 — Intel), [2009] OJ C227/07, para. 1781.

3 Porter M. (2008). The Five Competitive Forces Thlaape Strategydarvard Business Review. 12.

" Summary of Commission Decision of 13 May 2009tietato a proceeding under Article 82 of the ECafye
and Article 54 of the EEA Agreement (Case COMP/7390 — Intel), [2009] OJ C227/07, para. 129.

" bid., para. 821.

® Porter E.M. (2008)0On Competition, updated and expanded editRwston: Harvard Business School
Publishing, p. 10.
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substitution between CPUs destined for the busic@ssnercial segment and CPUs destined
for the private/consumer segment [...] there islamand-side substitution between non-x86
CPUs and x86 CPUS”If there is substitution between CPUs for desldomputers, laptop
computers and server computers, the Commissiotthisfquestion opeff. As to supply-side
substitution, the conclusion is the same: “..kslly to be supply-side substitutability between
CPUs for desktop computers, laptop computers angeseomputers® The Commission
also concluded that there was no “...supply-sidsststution between non-x86 CPUs and x86
CPUs.® On the other hand, substitution between comput@Rd)s, and other electronic
devices with a similar function to CPUs can be caraefd as follows: whether the finished
product computer with main component CPUs mightshbstituted by another finished
product but not a computer, for example mobile $mphones. The Commission defined that
substitution as “...substitution between CPUs fan-somputer devices and CPUs for
computers®® and also concluded that “...there is no demane-sistitution between CPUs
for non-computer devices and CPUs for computesisthere is no supply-side substitution
between CPUs for non-computer devices and CPUsdomuters.® Thus, as there is no
substitution between computers, CPUs, and othetrelgc device CPUs, substitution power
is weak. Weak power of substitution according toté&tomight also be concluded from the
obviously high cost to customers of switching tcsubstitute, even if substitution were
available®®

It can be concluded that the Intel rebate stratagigns with Porter's “Five
Competitive Forces” theory and proves it. As thergjest force is customer power, Intel’s
implemented rebate strategy serves to generate rienfram customers and to aid
competition against established rivals. Therefarells execution of its rebate strategy is

logical and correct from a business competitiomtiagoint of view.

" Summary of Commission Decision of 13 May 2009tietato a proceeding under Article 82 of the ECafye
%nd Article 54 of the EEA Agreement (Case COMP/€7390 — Intel), [2009] OJ C227/07, para. 814.
Ibid.

bid., para. 819.

8 bid., para. 824.

8 |bid., para. 808.

8 bid., para. 831.

8 Porter E.M. (2008)0On Competition, updated and expanded editRwston: Harvard Business School
Publishing, p. 18.
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4. Methodology

This diploma project adopts a qualitative focustloa rebate strategy problem. Much
of the data comes from primary sources in the sh#pBU and US case law studies.
Methodology in collecting case law data is basedvwancriteria: 1) cases involving abuse of
a dominant position 2) abuse of a dominant positioolving rebate strategy. The main
reason for these two criteria is to explore th&el case deeply in correlation with similar
cases within the EU and the US.

In summary of case law data, certain argumentatisad by the competition
authorities in their decisions is analysed:

a) finding of a dominant position;

b) finding of abuse of a dominant position;

c) definition of terms: pro-competitive and anti-cortifpee rebates.

The validity and reliability of collected data isseired by the fact that data are created
by a competent legal institution. All decisions éwery item of case law are made in
accordance with the law of each particular countryinion of countries. Thus, in selecting
case law data, it is presumed that all decisiondentyy the competition authorities are made
legally per se

Case law research analyses and compares the apgsoaicthe EU and the US. That
is, certain argumentation practice in decisionthefEU competition authority is compared to
certain argumentation practice in decisions oflWlsecompetition authority. Great effort has
been devoted to analysis of business validity usedecision argumentation. All empirical
bases for the research are presented mainly bynteecaseexcept for information of a
confidential nature. The purpose of the researchoisto reject findings of a dominant
position as a fact or findings of abuse of a domir@osition as a fact. The purpose of the
research is to clarify the element of businesditglused in decision argumentation in regard

to rebate strategies.

5. Research and discussion

5.1. EU caselaw studies

The EU case law studies section of this diplomgegtdocuses on EU cases falling

under TFEU Article 102. The main aim of this seatis to analyse argumentation which the
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competition authorities use in their decisions hose cases where companies’ rebate
strategies are found anti-competitive. Therefdne, driteria in selecting case studies are: 1)
cases involving abuse of a dominant position withim EU; 2) abuse of a dominant position
is committed by using a rebate strategy.

When looking at the argumentation used in comipatituthorities’ decisions, it is
necessary to analyse the objectives of TFEU Arti€i2. The TFEU does not provide a single
certain and clear definition of terms: dominantipos, abuse of a dominant position, anti-
competitive rebates. All definitions of these terras only be found in decisions of particular
cases; hence, the diversity of cases and the tioade sof cases have widened the
interpretation of TFEU Article 102. The once vergrmow interpretation corridor of TFEU
Article 102 can already be compared to a wide pretation tunnel more recently. At the end
of the twentieth century, Christian Joerges exm@sssimilar opinion: “European law has a
lot in common with a sleeping dog. It is there, koes not get much attention. And yet,

suddenly the sleeping dog becomes a watchdogf alsodden it wakes up — and bit&$

Abuse of dominant position

One definition of the term “dominant position” appe in theContinental Carcase®
To be found to be in a dominant position, undertgki should have power to act
independently from other competitors, suppliersparchasers. The important condition that
affects the essence of a dominant position is tagket share which the undertaking enjoys.
In Continental Canit was stressed that the undertaking is empowedredbehave
independently by determining prices or by contngjliproduction or a significant part of
production. Thus, it is not necessary to havedatinance in actions in a certain market, but
it is enough to have significant power to influertbe market without taking into account
other players in the same market.

A clearer definition of a dominant position can foend in Hoffmann-La Roch&

The Commission defined this as follows:
...Dominant position relates to a position of ecoroatiength enjoyed by an undertaking
which enables it to prevent effective competiti@ing maintained on the relevant market
by affording it the power to behave to an apprdeiabxtent independently of its

competitors, its customers and ultimately of thestomers. Such a position does not

8 Neergaard U.B. (1998Lompetition and competences: The tensions betweep&an competition law and
anti-competitive measures by the Member St&epenhagen: DJOF Publishing, p.V.

8 Case 6/72Europemballage Corporation and Continental Can ®e.v Commissionf{1973] ECR 215.

8 Case 86/76Hoffmann-La Roche and Co.AG v Commissja@79] ECR 461.
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preclude some competition, which it does where ehisr a monopoly or a quasi-
monopoly, but enables the undertaking which prdfitst, if not to determine, at least to
have an appreciable influence on the conditionseunshich that competition will
develop, and in any case to act largely in disi@diit so long as such conduct does not

operate to its detrimefif.
A similar but more precise definition of the tershominant position” further appears
in Michelin® The Commission defined:

[a] dominant position [a]s a position of economiesgth enjoyed by an undertaking
which enables it to hinder the maintenance of &ffeccompetition on the relevant
market by allowing it to behave to an appreciabldemt independently of its

competitors and customers and ultimately of consaffie

Hence the economic strength to behave independémtiye relevant market is
emphasised. Later in the judgment it is stressatlttte relevant market should be taken into
account in order to investigate the possibly domtingosition of the undertaking. This
involves analysing product characteristics and suppd demand on the market as well.
Thus the Commission highlights the need to delithié relevant market from the
geographical markéf.

As a result, additionally to economic strength amdependent behaviour (to some
extent) on the market, two terms appear in the Cigion interpretation of TFEU Article
102: relevant product market and relevant geogcaphmarket. AfterHoffmann-La Roche
andMichelin, the Commission considerslevant product market and relevant geographical
market in every case falling under TFEU Article 102

In the Intel case the Commission in defining the relevant marketdekd not only
the definitions from previous case judgments, lllbved more current documents such as
the “Commission Notice on the definition of relevamarket for the purposes of Community
competition law” (“the Commission Notice®}.The Commission Notice was used in analysis
of demand-side substitution and supply-side suliitit in the Intel case® In the

Commission Notice, demand-side is defined as:

87 Case 86/76Hoffmann-La Roche and Co. AG v Commissja@79] ECR 461, para. 4.

8 Case 322/81Michelin v Commissiar{1983] ECR 3461.

8 bid., para. 6.

bid., para. 21.

1 Commission notice on the definition of the relevamarket for the purposes of Community competitiam
[1997] OJ C372.

2 Summary of Commission Decision of 13 May 2009tietato a proceeding under Article 82 of the ECafye
and Article 54 of the EEA Agreement (Case COMP/€7390 — Intel), [2009] OJ C227/07, paras 793 and
816.
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[flrom an economic point of view, for the definitioof the relevant market, demand
substitution constitutes the most immediate andbctiffe disciplinary force on the

suppliers of a given product, in particular in tigla to their pricing decisiof$
and supply-side is defined as:

supply-side substitutability may also be taken @xtoount when defining markets in those situations
which its effects are equivalent to those of demantstitution in terms of effectiveness and

immediacy™

Thus, the Commission in their most recent decisiarigen operating with the terms
“relevant product market” and “relevant geographiozarket”, stick to the definitions

provided in the Commission Notice:

1. A relevant product market comprises all those petaland/or services which are
regarded as interchangeable or substitutable byctimsumer, by reason of the
products' characteristics, their prices and theerided usé&

2. The relevant geographic market comprises the ameavhich the undertakings
concerned are involved in the supply and demangraducts or services, in which
the conditions of competition are sufficiently hogemeous and which can be
distinguished from neighbouring areas because t@melitons of competition are

appreciably different in those ar¥a.

It can be concluded that the Commission does nad haletailed formula for defining
a dominant position due to the fact that every wadteng is different and unique. According
to the case law, identifying an undertaking bem@ idominant position is highly complex so
that the dominance of each undertaking should b&/sed within every particular case. Such
indicators as economic strength, market power,nitteon of individual behaviour, market
share size, relevant product market, and relevangmphical market are interpreted ever
more widely with every year that passes.

In the recentntel case the Commission analysed Intel dominance iordance with
already mentioned case law suchMishelin and Continental Carand in accordance with

Tetra Pak v Commissigh Promedia v Commissigh Irish Sugar v Commissighi United

9 Commission notice on the definition of the relemvamarket for the purposes of Community competitim
[1997] OJ C372, para. 13.

**|bid., para. 20.

% bid., para. 7.

% bid., para. 8.

9 Case T-83/91Tetra Pak v Commissipfl994] ECR I11-755. From here on in main text rede to simply as
“Tetra PaK or “the Tetra Pakcase”.

% Case T-111/96TT Promedia NV v Commissiof1998] ECR 11-2937. From here on in main texereéd to
simply as Promedid or “the Promediacase”.
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Brands and United Brands Continental v Commissi8rand Atlantic Container Lineand
Others v Commissiatf*

In Tetra Pakthe Commission in defining the relevant productrket and the
geographical market concluded that “Tetra Pak lagdroximately 89% of the market in
aseptic cartons and 92% of that in aseptic machimése same territory*** In Promediait
was easier for the Commission to define a domimmodition because “Belgacom had a
statutory monopoly in respect of voice telephonyvises in Belgium until 1 January
1998.% Thus, there was no discussion determining mardkatessize. Irrish Sugarin
summary it is stated “[a] market share of over 5S5B4tself constitutes evidence of the
existence of a dominant position on the marketuastjon.*** In United Brandst is stated
“...that UBC [United Brands Continental]'s share loé relevant market is always more than
40% and nearly 45%-> Thus, to be found to be in a dominant positioe, @ommission
determined a limit of market share of 40%. Unfodiaty, in thelntel case theAtlantic
Container Linecase is not related to a dominant position at all.

As a result, the main argument in identifying Irds being in a dominant position is
based on size of market share: “[ijn this regahd® €Commission will first assess market
shares in the relevant market (section 3.2), arldtmén analyse barriers to expansion and
entry in the market (section 3.3f° In its analysis regarding the relevant geographica
market of Intel the Commission concluded that theogyaphical market of Intel is
worldwide!®” The legal logic of the market shares argumentnidetstandable, but in the
Intel caseit is clear to every person familiar with the inforioat technology industry that
Intel’'s worldwide CPU market share is obviously muugher than any other competitor.
Hence, according to the Commission’s conclusiois, ffossible to assume that size of market
share is the main criterion for holding a domingositionper se Indirectly the Commission

9 Case T-228/97rish Sugar plc v Commissipf2001] ECR 1-5333. From here on in main text refd to
simply as frish Sugaf or “the Irish Sugarcase”.

190 case 27/76United Brands Company and United Brands ContineBialv Commissiqri1978] ECR 207.
From here on in main text referred to simply dsited Brands or “the United Brandscase”.

101 case T-395/94Atlantic Container Line and Others v Commissifif995] ECR 11-595. From here on in main
text referred to simply asAtlantic Container Lingor “the Atlantic Container Linease”.

192 Case T-83/91Tetra Pak v Commissiof,994] ECR 1I1-755, para. 13.

103 Case T-111/967TT Promedia NV v Commissiofi,998] ECR 11-2937, para. 3.

104 Case T-228/97rish Sugar plc v Commissipf2001] ECR 1-5333, para. 4.

195 Case 27/76nited Brands Company and United Brands ContineBialv Commissiqri1978] ECR 207,
para. 108.

1% summary of Commission Decision of 13 May 2009tietato a proceeding under Article 82 of the EC
Treaty and Article 54 of the EEA Agreement (CaseMFQOC-3/37.990 — Intel), [2009] OJ C227/07, pard) .84
197 bid., para. 836.
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agrees with this opinion ioffmann-La Roche"...very large market shares are highly
significant evidence of the existence of a domirpasition..."%

Massimo Motta especially stresses the importanceneftwo components of TFEU
Article 102: a dominant position and abuse of a iamt position>® Thus, to be dominant in
the market or to be in a dominant position is Hegal according to EU law — what is illegal
is abuse of a dominant position, as is preciseltedtin TFEU Article 102.

According to Massimo Motta, it is perfectly leghht a company in the market builds
strong market power by using different marketingtsigies-*° The concluding part of the
Intel casestates that Intel’'s abuse of a dominant positios @enmitted by granting rebates
to certain customers. Moreover, the term “rebatedhe body of thdntel case is defined as
conditional rebate§:!

Any company can be in a dominant position and imglet competitive marketing
strategies. These activities, by default, cannotrdmmgnized as an abuse of a dominant
position. As regards business perspectives or yhaoeconomic efficiency, Massimo Motta
points out that EU law “...does not want to punigimf just because they are better, more
successful, or even luckier, than others, as thisidvreduce incentives for firm$*

Abuse of a dominant position was defineddoffmann-La Roch&"

[tihe concept of abuse is an objective conceptirgjao the behaviour of an undertaking in
a dominant position which is such as to influence structure of a market where, as a
result of the very presence of the undertaking uestjon, the degree of competition is
weakened and which, through recourse to methoderelift from those which condition
normal competition in products or services on thsid of the transactions of commercial
operators, has the effect of hindering the maimeeasof the degree of competition still

existing in the market or the growth of that contpmn.

Michelin*** in addition to referring tdHoffmann-La Rocheargues that “[flor the
purposes of establishing an infringement of ArtBREC [TFEU Article 102], it is sufficient
to show that the abusive conduct of the undertaking dominant position tends to restrict

198 Case 86/76Hoffmann-La Roche and Co. AG v Commissjd79] ECR 461, para. 5.

iii Motta, M. (2004) Competition Policy: Theory and Practiddew York: Cambridge University Press, p. 34.
Ibid., p. 35.

1 summary of Commission Decision of 13 May 2009tmetpto a proceeding under Article 82 of the EC

Treaty and Article 54 of the EEA Agreement (CaseMIIC-3/37.990 — Intel), [2009] OJ C227/07, parab.92

12 Motta, M. (2004) Competition Policy: Theory and Practiddew York: Cambridge University Press, p. 36.

113 Case 86/76Hoffmann-La Roche and Co.AG v Commiss[®879] ECR 461, para. 91.

Hcase T-203/01¢ichelin v Commission[2003] ECR 11-407, para. 239.
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competition or, in other words, that the conduatapable of having that effect.” The Court

went even further iCompagnie Maritime Belgg?®

...the fact that the result sought is not achievembisenough to avoid the practice being
characterized as an abuse of a dominant positithinithe meaning of Article 86 [TFEU

Article 102] of the Treaty. [...] The fact that [coetitor's] market share increased does
not mean that the practice was without any effgieen that, if the practice had not been

implemented, [competitor’'s] share might have insegmore significantly.

In France Telecort® the Court rejected the appellant’s claims by stathat

...the lack of any possibility of recoupment of losse not sufficient to prevent the
undertaking concerned reinforcing its dominant p@sj in particular, following the
withdrawal from the market of one or a number ofmpetitors, so that the degree of
competition existing on the market, already weaklemecisely because of the presence
of the undertaking concerned, is further reducedi @arstomers suffer loss as a result of

the limitation of the choices available to them.

The Court of First Instance used similar reasonmghat inFrance Teleconin its
British Airways*’ ruling, when declining British Airways’ argumentathits activities had no
exclusionary effect on the market. The Court oneapgustained the reasoning of the Court
of First Instance by noting that “...in paragraph® 2nd 273 of the judgment under appeal,
the Court of First Instance explained the mecharoéithose schemes?® In theIntel case,
abuse of a dominant position in the Commissiongi@ciwas also based on such case law as:
Kanal 5 and TV 4° AKZO v Commissiotf° andlIrish Sugar*?*

Quantity discounts and fidelity rebates

Abuse of a dominant positiom this diploma project is analysed only within the
frame of abuse of a dominant position resultingnfrasing rebates. The first definitions of

guantity discounts and fidelity rebates appeafafifmann-La Roche'...a system of fidelity

115 Joined Cases T-24/93, T-25/93, T-26/93, T-28(3@npagnie maritime belge transports SA and Comgagni
maritime belge SA, Dafra-Lines A/S, Deutsche Aftikaen GmbH & Co. and Nedlloyd Lijnen BV v
Commission[1996] ECR 11-01201, para. 149.

116 case C-202/0France Télécom SA v Commissif2009] ECR 00000. From here on referred to inmtexkt
simply as France Télécofior “the France Téléconcase”.

17 Case T-219/99British Airways plc v Commissipf2003] ECR 11-05917, para. 293. From here onmrefi

to in main text simply asBritish Airway$ or “the British Airwayscase”.

18 Case C-95/04 MBritish Airways plc v Commissiof2007] ECR 1-2331, para. 96.

119 Case C-52/07anal 5 and TV 4[2009] OJ C 32.

120 Case C-62/86AKZ0O Chemie BV v Commissjdh991] ECR 11-2969, para. 70.

121 case T-228/97rish Sugar plc v Commissiof2001] ECR 1-5333, para. 111.
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rebates, that is to say discounts conditional erctistomers...*?>and “...the fidelity rebate,

unlike quantity rebates exclusively linked with thelume of purchases from the producer
concerned, is designed through the grant of a fiahadvantage to prevent customers from
obtaining their supplies from competing producers->and “...the effect of fidelity rebates
is to apply dissimilar conditions to equivalentngactions with the other trading parties in
that two purchasers pay a different price for thwae quantity of the same product depending
on whether they obtain their supplies exclusivetyrf the undertaking in a dominant position
or have several sources of suppf§’”

Abuse of a dominant position in implementing rebsti@tegies by La Roche was

found to be an abuse within the meaning of TFEUckrt102 according to the Commission:

...the exclusivity agreements and the fidelity tebacomplained of are an abuse..., on the

one hand, because they distort competition betweeducers by depriving customers of

the undertaking in a dominant position of the opmtity to choose their sources of

supply and, on the other hand, because their effastto apply dissimilar conditions to

equivalent transactions with other trading partngrsreby placing them at a competitive
disadvantage, un that Roche offers two purchasessdifferent prices for an identical

quantity of the same product depending on whethese two buyers agree or not to

forego obtaining their supplies from Roche's coritpest'?

As a result, the rebate strategy implemented byRbahe in contracts with their
partners was regarded as a fidelity rebate anddf@éarbe an abuse of a dominant position.

That was the first case law and the first suchrpmegation of TFEU Article 102.

Furthermore inMichelin a definition for quantity discount and loyalty etés
appears: “...quantity discount, which is linked spléd the volume of purchases from the
manufacturer concerned, a loyalty rebate, whiclotigring customers financial advantages
tends to prevent them from obtaining their suppliesy competing manufacturers :?®

In thelntel caseconditional rebates are introduced based on case la

...an undertaking which is in a dominant positionsomarket and ties purchasers - even if
it does so at their request - by an obligationrongpse on their part to obtain all or most of
their requirements exclusively from the said uraldrtg abuses its dominant position
within the meaning of Article 82 EC [TFEU Article02], whether the obligation in

122 Case 86/76Hoffmann-La Roche and Co.AG v Commissj®879] ECR 461, para. 7.
1231pid., para. 90.

1241bid., para. 8.

125 bid., para. 80.

12 |bid., para. 13.
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question is stipulated without further qualificatioor whether it is undertaken in
consideration of the grant of a rebate. The sanpdiespif the said undertaking, without
tying the purchasers by a formal obligation, appligither under the terms of agreements
concluded with these purchasers or unilaterallgystem of fidelity rebates, that is to say
discounts conditional on the customer's obtainihgramost of its requirements - whether
the quantity of its purchases be large or smathmfthe undertaking in a dominant position
[...] the extent that a rebate prevents customens fobtaining supplies from competitors
of the dominant firm, the same legal assessmentapaly if the rebate applies only to a
segment of the identified mark&f.

For the ground for conditional rebates in thtel case, the Commission draws from several
already judged cases.

Nicholas Economides comments on the Commissiorsidacin that the contestable
part of the market can be small: “[tlhe impact lod foyalty discount is correctly applied to
the contested units, where its effect is largdyaiathan to all units, which include the portion
of the monopolist’s sales that are not contestddranuld have remained with the monopolist
in the absence of a discount® The same author further concludes that the Coniwniss
price-cost test is better than others, but it déesot tak[e] into account product
differentiation and the fact that even a ineffitieompetitor can constrain a dominant firm's

pricing and thereby increase consumer surpitfs.”

The Guidance

A year ago, on 29 February 2009, the Commissiesned the Guidance on the
Commission’'s enforcement priorities in applying TFArticle 102 to abusive exclusionary
conduct by a dominant undertaking (“the Guidan¢&)n the Guidance, the Commission
coordinates the approach on determining market powev to define consumer harm, and
on defining special forms of abuse, such as exaudealing, tying and bundling, predation
and refusal to supply and margin squeeze.

When determining market power, the Commissionrsete the capability of an
undertaking to profitably increase prices aboveompmetitive level for a significant period.

“Increase prices” includes the power to maintailcgs above a competitive level and is used

127 Case 86/76Hoffmann-La Roche and Co. AG v Commissjd879] ECR 461, para. 921.

128 Economides N. (2009, June 2Bpyalty/Requirement Rebates and the Antitrust Moidation Commission:

What is the Appropriate Liability Standard®ailable at:http://ssrn.com/abstract=1370699

129 i
Ibid.

130 Communication from the Commission — Guidance en@emmission's enforcement priorities in applying

Article 82 of the EC Treaty to abusive exclusionaoypduct by dominant undertakings [2009] OJ C45.
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as shorthand for the various ways in which the rpatars of competition, such as prices,
output innovation, the variety or quality of goods services can be influenced to the
advantage of a dominant undertaking and to théndemt of consumers’™ The Commission
indicates that market share provides a useful ifidication, but other factors such as market
conditions will be assessed, as well as entry é&@rand countervailing buyer poweéf.

Regarding conditional rebates, the Commissionndsfithese as rebates granted to
customers to reward them for a particular form wfchasing behaviour. The usual nature of
a conditional rebate is that the customer is gigerebate if its purchases over a defined
reference period exceed a certain threshold, thateebeing granted either on all purchases
(retroactive rebates) or only on those made in &«a& those required to achieve the
threshold (incremental rebates). These rebatehidipgelves are not illegal, yet if used by
dominant undertakings can also have actual or fiatdareclosure effects on competitidi.

When evaluating the effects of rebates on the aetatke Commission will calculate
the long-run average incremental cost (LRAIC) dmeldverage avoidable cost (AAC) of the
dominant undertaking. If the effective price is sstently above the LRAIC of the dominant
undertaking, this would normally allow an equalfficeent competitor to compete profitably
notwithstanding the rebate. The Commission stdtasih those circumstances the rebate is
normally not capable of foreclosing anti-competgtiv On the other hand, if the effective
price is below AAC, as a general rule the rebatees® is capable of foreclosing even
equally efficient competitors. When effective price between AAC and LRAIC, the
Commission will investigate by evaluating othertéas3*

The Guidance has introduced a long awaited ecan@pproach to competition
investigations by explaining the factors that thentnission considers during an
investigation. Regarding abuse of a dominant pmsibiy rebate strategies, the Commission
introduces LRAIC and AAC, which were not expresshamined in previous case law.

Richard Duncan states that the “Guidance thus esclamy strict requirement of

below-cost pricing before a dominant firm's loyalgbate programme can violate art.82

131 Communication from the Commission — Guidance @n@ommission's enforcement priorities in applying
Article 82 of the EC Treaty to abusive exclusioneoyduct by dominant undertakings [2009] OJ C485/8.
132 i
Ibid., p. 9.
1331bid., p. 13.
3 bid.
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[TFEU Article 102], a position consistent with 3@ays of decisions by the ECJ [the
European Court of Justice}*®

Damien Geradin points out: fthough this Guidance paper is not flawless, it wasn
as a positive development by the vast majority ommentators as it “modernized” the
application of Article 82 ECTFEU Article 102]"1%¢

However, in thdntel case, when the Guidance was to be applicable, tinen@ission
seems to be returning to the older case law andhbiaeelied on the Guidance as would be
expected. In théntel casethe Commission stated that “...the Guidance papapi intended
to constitute a statement of the law and is withpyajudice to the interpretation of Article 82
[TFEU Article 102] by the Court of Justice or theu@t of First Instance™’

5.2. UScaselaw studies

The US case law studies session of this diplomgegrrdocuses on US cases falling
under the US Sherman Act (“the Sherman Act”). Trenmaim of this section is to analyse
the argumentation of competition authorities usedhieir decisions in those cases where
undertakings™ rebate strategies are found to becantpetitive. Therefore, the criteria in
selecting case studies are: 1) cases involvingeabiia dominant position or monopolisation
within the US; 2) abuse of a dominant position @nmpolisation involves a rebate strategy.

The Sherman Act, Section 1, prohibits contractsctvhiestrain trade: “[e]very
contract, combination in the form of trust or othise, or conspiracy, in restraint of trade or
commerce among the several States, or with fore@ions, is declared to be illegdf®
Further, Section 2 prohibits monopolization: “[ejyeperson who shall monopolize, or
attempt to monopolize, or combine or conspire watly other person or persons, to
monopolize any part of the trade or commerce antbegseveral States, or with foreign
nations, shall be deemed guilty of a felony:3**Dominant position regulation under the EU

TFEU Atrticle 102 is similar to monopoly regulatiander the Sherman Act Section 2.

135 Duncan R., & Coleman C., Daniel H., Haleen P. @0Qitigating single-firm conduct under the Sherma
Act and the EU Treaty: divergence without end, ltarge we can believe itGlobal Competition Litigation
Review. 2(3)p. 169.
136 Geradin. D. (2009, October 16)he Decision of The Commission of 13th May 20GRerintel Case: Where
is the foreclosure and consumer hardrailable at:
http://papers.ssrn.com/sol3/papers.cfm?abstract 4@8114
137 Summary of Commission Decision of 13 May 2009tmetpto a proceeding under Article 82 of the EC
Treaty and Article 54 of the EEA Agreement (CaseMFOC-3/37.990 — Intel), [2009] OJ C227/07, parab91
izz The Sherman Antitrust Act, 15 U.S.C.A. § 2 (1890).
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The US Department of Justice (“the DOJ”) in 2008ued a competition and
monopoly report on single-firm conduct under Sectti®d of the Sherman Act (“the
Report”)!*° The EU Guidance is similar to the Report. The Repoordinates the approach
on how to determine monopoly power, includes stedgldor exclusionary conduct, price
predation and tying, bundled discounts and singbehpct discounts, refusal to deal with
rivals and exclusive deals.

The Report has already been criticised by the faédeade Commission (FTC):
“[t]hree of the five FTC Commissioners went so &srto issue a public statement rebuking
the DOJ Report as placing the interests of firmghwmnonopoly power “ahead of
consumers”**!' FTC Commissioners Harbour, Leibownitz, and Rastetied: “[t]he Report
also goes beyond the holdings of the Supreme @aggs upon which it relies. The Federal

Trade Commission (FTC) does not endorse the DepattsReport.**?

Monopoly

The DOJ identifies monopoly power in the Report:

...monopoly power is conventionally demonstrated bgveing that both (1) the firm has
(or in the case of attempted monopolization, haamgerous probability of attaining) a
high share of a relevant market and (2) there atey darriers - perhaps ones created by
the firm’s conduct itself — that permit the firméaercise substantial market power for an
appreciable period. Unless these conditions are deé¢ndant is unlikely to have either

the incentive or ability to exclude competititH.

In determining whether a competitor possesses nayng@ower in a relevant market, courts
typically begin by looking at the firm’s market shaAlthough the courts “..."have not yet
identified a precise level at which monopoly powell be inferred,” they have required a
dominant market sharé?

Thus the US authorities also focus on firm highrehaf the relevant market to

determine monopoly power. Based on case law asatye DOJ states that “...market share

140y.S. Department of Justice. (2008, Septemi@mmpetition and Monopoly, Single-firm conduct under
Section 2 of the Sherman Aatailable at:www.usdoj.gov/atr/public/reports/236681.htm
I Duncan R., & Coleman C., Daniel H., Haleen P. @0Qitigating single-firm conduct under the Sherma
Act and the EU Treaty: divergence without end, ltarge we can believe iGlobal Competition Litigation
Review. 2(3)p. 148.
142 Statement of Commissioners Harbour, Leibowitz apstR on the issuance of the Section 2 Report by the
Department of Justicévailable athttp://www.ftc.gov/0s/2008/09/080908section2stmit.pd
143U.S. Department of Justice. (2008, Septemi@mnpetition and Monopoly, Single-firm conduct under
lS4gction 2 of the Sherman Aatailable atwww.usdoj.gov/atr/public/reports/236681.htm
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of greater than fifty percent has been necessargdorts to find the existence of monopoly
power."4°

Monopoly power in the US is distinguished from B8 term dominant position.
Defining the significance of a dominant market ghdahe DOJ stated: “...monopoly power
requires more than a dominant market sh&f&A high market share does not mean that

monopoly power existgper se but it is “...one of the most important factors fine
Department’'s examination of whether a firm had)a® a dangerous probability of obtaining,
monopoly power*’

Richard Duncan with reference to thaPontcasé&*® notes: “...US courts have always
relied heavily (although not exclusively) on markstare data to serve as a filter or
screen.**® Additionally, beside the market share approackedtin the Report, monopoly
power may also be seen as direct evidence of higfitgy price-cost margins, and demand
elasticity. But further it is stated that this apgch “...is not likely to provide an accurate or
reliable alternative to the traditional approacHicdt defining the relevant market and then
examining market shares and entry conditions wingng to determine whether the firm
possesses monopoly powér”

Exclusionary conduct, price predation and tyinghdied discounts and single-
product discounts, refusal to deal with rivals axdlusive deals are potentially recognized in
the Report as monopolisation or an attempt to molsg any part of free-trade. “The
outcomes of exclusive dealing claims generally ard fall on two issues: (i) whether the
defendant possesses a dominant share of the naarétahonopoly power; and (ii) whether
the monopolist’s exclusive dealing provisions héngescope, severity and reach to preclude

competitors from effectively entering the marketd anompeting.**! Richard Duncan

145U.S. Department of Justice. (2008, Septemi@mmpetition and Monopoly, Single-firm conduct under
lSzltg,'ction 2 of the Sherman Aatailable atwww.usdoj.gov/atr/public/reports/236681.htm

Ibid.
17 bid.
148 United States v. E.I. DuPont de Nemours & 861 U.S. 377, 391 (1956).
19Duncan R., & Coleman C., Daniel H., Haleen P. @0Qitigating single-firm conduct under the Sherma
Act and the EU Treaty: divergence without end, ltarge we can believe iZlobal Competition Litigation
Review. 2(3)p. 150.
1%0y.S. Department of Justice. (2008, Septemlgmmpetition and Monopoly, Single-firm conduct under
Section 2 of the Sherman Aatailable at:www.usdoj.gov/atr/public/reports/236681.htm
*1buncan R., & Coleman C., Daniel H., Haleen P. @0Qitigating single-firm conduct under the Sherma
Act and the EU Treaty: divergence without end, ltarge we can believe iGlobal Competition Litigation
Review. 2(3)p. 151.
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concludes this frorfampa Elec. Co. v Nashville Coal €6andGeneva Pharm. Tech. Corp
v Barr Labs,**® United States v Microsdff andRyko Mfg. Co v Eden Sert’8

The conclusion of the Report clearly states that firm has a market share greater
that 50% this is a signal for the courts of thesteace of monopoly power and if the firm
“...maintain[s] a market share in excess of twoehifor a significant period and the firm’s
market share is unlikely to be eroded in the neturg, the Department believes that such
facts ordinarily should establish a rebuttable pngstion that the firm possesses monopoly

power.*°

Single-product discounts

The Report states: “[s]ingle-product loyalty disntaioften are pro-competitive, but
they can be anti-competitive under certain limicgdumstances™®’ Thus it can be presumed
that the DOJ recognizes loyalty discounts by defasla pro-competitive tool, only with
some exceptions. To compare, the EU approach remsgrebates as anti-competitpper se
The anti-competitive effect arises “...when a sigmfit portion of a customer’s purchases
are not subject to meaningful competition, the D@®dJognizes the possibility that single-
product loyalty discounts might produce an anti-pefitive effect even though the
discounted price overall of a customer’s purchaseseds the seller's cost®

The Report determines two kinds of rebates whighralated to rebate strategies:
bundled discounts and single-product loyalty distsuln the Report, bundled discounting is
defined as consisting “in the practice of offeridigcounts or rebates contingent upon a
buyer's purchase of two or more different produstsiuding bundled rebates where the
amount of rebates a customer receives in baseldeoguantities of multiple products bought
over some period®® and states that “bundled discounting is commomallis benefits

consumers, and generally does not raise antitourstarns.*®°

152 Tampa Elec. Co. v Nashville Coal (365 U.S. 320 (1961).
153 Geneva Pharm. Tech. Corp v Barr Lat86 F. 3d 485 (2d Cir. 2004).
%4 United States v Microsgf253 F.3d 34 (D.C. Cir. 2001).
1%5Ryko Mfg. Co v Eden Sery823 F.2d 1215, 1233 (8d Cir. 2005).
1%6.S. Department of Justice. (September 2008jnpetition and Monopoly, Single-firm conduct under
lSlsgction 2 of the Sherman Aatzailable at:www.usdoj.gov/atr/public/reports/236681.htm
Ibid.
%8 |bid.
159U.S. Department of Justice. (2008, Septemi@mmpetition and Monopoly, Single-firm conduct under
1S£Ction 2 of the Sherman Aatailable atwww.usdoj.gov/atr/public/reports/236681.htm
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Single-product loyalty discounts “may be conditioned, for example, on the quantity of
product purchased... ... or on the percentage of neadhased [...] The discounting seller
may offer such discounts to all customers or tingle customer.” The report uses the term
“single-product loyalty discounts” to refer to tee&inds of discounts and focuses on
situations where the firm engaging in the practi@s monopoly power (or the prospect
thereof) over the product in questioff?*

In the US, rebate regulation went much furthanth did in the EU:

...single product loyalty discounts may be anti-cotitppe in certain circumstances,

such as where the resulting price of all units $old customer is below an appropriate
measure of cost. Further, commentators and pésgkserally agree that even where a
single product loyalty discount is above cost whesasured against all units, such a

discount may in theory produce anti-competitiveeet§, especially if customers “must

carry a certain percentage of the leading firmtsdpicts'®

Richard Duncan notes that “[lJoyalty rebates camtlements of both predatory pricing and
exclusive dealing..”*?

Thus the Report clearly states that “...commentaagree that single product loyalty
discounts are most often pro-competitive, they algoee that these discounts can be anti-
competitive where they bring the total price onuatlits sold below an appropriate measure of
cost and there is a likelihood of recoupmeéfit.Hovenkamp’s opinion mentioned in the
Report stresses the rebate illegality obstacle:dyalty discount might be anti-competitive as
a result of denying rivals economies of scale...” djiscounting is presumptively pro-
competitive and should be condemned only in thegree of significant market power and
proven anti-competitive effects®

“Some panelists and commentators have suggested sthgle-product loyalty

discounts can be anti-competitive where customarstrouy a certain percentage of their

181 .S. Department of Justice. (2008, Septemi@mjnpetition and Monopoly, Single-firm conduct under
Egction 2 of the Sherman Aatzailable at:www.usdoj.gov/atr/public/reports/236681.htm
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needs from the monopolist and the discount is 8irad so as to induce them to buy all or

nearly all needs beyond that uncontestable pergeritam the monopolist as well*

It can be concluded that US practice is backingréimte strategy considering that
rebates as discounts are pro-competipige se Only under certain circumstances, such as if
the firm has a dominant position (monopoly) and opmly power, might rebates become

anti-competitive.

Damien Geradin analyses the same question anductascl“[iln the US, the fear of
lessening price competition together with the aeledged difficulty of distinguishing pro-
competitive rebates from anti-competitive ones lhed to a strong presumption that

conditional rebates are legal unless they can treeprpredatory®’

EU approach v. US approach

In Virgin Atlantic*®® Virgin lost its case because it could not show haamsed to
consumers: “Virgin failed to show how British Airysl competition harmed consumet&”
Later in a similar case but in Europe British Airways'® the Commission found abuse of a
dominant position by British Airways and based thlsuse onHoffmann-La Rochend
Michelin. The harm caused to consumers was not considera@u\argin Atlantic, but the
Commission “...focused its analysis on the Britishvél agent services market, concluding
that British Airways was a necessary business patim such agents* Richard Duncan
with reference to the OECD notes “...under EC contipetilaw, there is a tendency not to

permit fidelity discounts in the case of companiéth substantial market powet™

Drawing parallels with the recefrtel case, Damien Geradin notes: “[a]n important
qguestion [...] is whether antitrust intervention vadsall needed in a market characterized by

increasing output, decreasing prices and sustamolvation. These characteristics alone

186 U.S. Department of Justic€008, SeptemberiCompetition and Monopoly, Single-firm conduct under
Section 2 of the Sherman Aatailable at:www.usdoj.gov/atr/public/reports/236681.htm
17 Geradin D. (2009). A proposed Test for Separafirgcompetitive Conditional Rebates from Anti-
competitive OnesiNorld Competition32, 41-70, p. 45.
%8 V/irgin Atlantic Airways Limited v British Airwaydd®case, 257 F.3d 256. From here on in main textnede
to as Virgin Atlantic’ or “the Virgin Atlantic case”.
%9bid., para. 4.
170 Case C-95/04 MBritish Airways plc v Commissipf2007] ECR 1-2331.
" Duncan R., & McCormac B. (2008). Loyalty & fidgfitliscounts & rebates in the U.S. & EU: will
(117i;/ergence occur over cost-based standards ofitigbSedona Conference Journé] p. 136.

Ibid.




Aleksandrs Orlovs 31

should raise serious doubt about claims of antigmetitive foreclosure and consumer harm,

especially when they are made by competitdfs.”

Richard Duncan points out that “[f[rom the foregpicases, one sees expressed the
political mission of the Commission to force théegration of the common market through
its competition policy; but the need for greateroremmic analysis has also received
acknowledgement at the Commission levéf’Commenting on the Report, Duncan states:
“[tlhe DOJ Report reflects, more than creates, iooimg divergence between US and EU
law on single-firm conduct™*®

Comparing the market shares threshold in the EUtla@dJS, these are 40% against
50% respectively. Richard Duncan, comparing maskate thresholds in both legal systems,
concludes “...the more serious the abuse, the loheraquired market share threshditf.”
Despite market share size and in regard to reb®@siien Geradin points out: “[ijn any
event, whether or not conditional rebates are @mipetitive does not depend on them of
such rebates'*’ Hence, he emphasizes the business grounds ofidisco

Damien Geradin concluded in his research that “Wd8rte have generally shown
greater defense to conditional rebates adoptedohyirdnt firms, but the case law remains
unsettled, notably in the area of bundled rebdt&sRichard Duncan agrees with this

opinion: “...loyalty rebates still carry substaiitiamore risk of being struck down in the
European Union than in the United State¥°.”

Further, Duncan states “[p]erhaps for the Europaampetition authorities fully to
embrace a cost-based standard for judging loyaltiyfiglelity discounts and rebates reflects a

reluctance to give dominant firms a functional pass programs that essentially mirror

173 Geradin. D. (2009, October 1@he Decision of The Commission of 13th May 200Bérntel Case: Where
is the foreclosure and consumer harsZailable at:
http://papers.ssrn.com/sol3/papers.cfm?abstract 4@8114
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formal exclusive dealing regimes [...] appear nowb® moving to introduce cost-based
analysis, to avoid striking down rebate progranas Have a pro-competitive justificatioff

In spring 2009, the US Antitrust Division appliedn@re rigorous standard with focus
on the impact of exclusionary conduct to consuntersas of today, the Section 2 report will
no longer be Department of Justice policy. Consgmbeusinesses, courts and antitrust
practitioners should not rely on it as Departmdriustice antitrust enforcement policy™

The Assistant Attorney General in charge of the @&&pent's Antitrust Division,
Cristine A. Varney, stated: “...withdrawing the Seati2 report is a shift in philosophy and
the clearest way to let everyone know that the tArgt Division will be aggressively
pursuing cases where monopolists try to use thamidance in the marketplace to stifle
competition and harm consumers...” and that “...theidbaw will return to tried and true
case law and Supreme Court precedent in enforbimgntitrust laws*®?

6. Conclusions and recommendations

This section summarizes analysis of the case studike conclusions are drawn
based on the practice of EU law and US law in datie with business theory framework
and empirical observation. The results of the ne$edo not solve the problem of the EU law
attitude to rebate strategy, but undercover it.dlmions validate “the dark side of rebates”

in the EU and raise new questions for further netea

EU legislative acts do not define rebates. The dase uses the terms “fidelity
rebates” and “loyalty rebates”, which are curremdgognized as conditional rebates in soft
law. Additionally, EU legislative acts, except foFEU Article 102, do not contain thorough
definitions of the terms “dominant position” andotese of a dominant position”. All terms
and interpretations in decisions are based onleasdnterpretation of these terms is not yet
revised; on the contrary, interpretation of thesens is being widened. The Guidance shows
Commission enforcement priorities in applying TFELicle 102, but the Commission in the

Intel case was not applying the Guidance.

%0 Duncan R., & McCormac B. (2008). Loyalty & fidglitliscounts & rebates in the U.S. & EU: will
divergence occur over cost-based standards ofitighSedona Conference Journ8) p. 145.
181 U.S. Department of Justice, (2009, May 1li)stice Department withdraws report on antitrustnopoly
@N Available at:http://www.justice.gov/opa/pr/2009/May/09-at-45%niht
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As a result, under EU law an undertaking is regauak being in a dominant position
when it has a considerable volume of market shidre.EU in the Guidance determines that
this should be not less than 40% while in the USRleport determines that it should not be
less than 50%. Determining market share size i®ssegy to take into account certain
geographical markets and relative product marKeishe in a dominant position, a company
should have economic strength and behave indep#nd&om rivals, purchasers, or
suppliers, or should have monopoly power (US).

After a claim is raised under TFEU Article 102, thien of the Commission is to
prove the undertaking to be in a dominant positibren to prove abuse of a dominant
position. In general, the main aim is to proteaistomers from harm by an undertaking being
in a dominant position and abusing that positian.reality it looks like a competition
between the Commission and the particular undertgkhe Commission cannot lose this
“competition game” and will prove that the undentakis operating illegally.

Analysis of EU case law studies suggests the fatigvequation: if the Commission
proves that an undertaking is in a dominant pasittben the Commission also proves that
this undertaking abuses its dominant position. Tacsording to the EU approach, legal
practice differs from legal theory. In EU law priaet being in a dominant position meges
seabuse of a dominant position.

Results of analysis show that pro-competitive rebatirn into anti-competitive in the
EU by decision of the Commission. As there is naate definition in EU law of pro-
competitive and anti-competitive rebates, casedeagtice highlights that rebates (either pro-
competitive or anti-competitive, as these are net legally defined) granted by an
undertaking in a dominant position are always aatipetitiveper se Results of analysis of
US case law show the opposite US approach towagdates compared with the EU
approach. US law by default considers that reblage®fit consumers and generally do not

raise antitrust foreclosure. Thus, rebates areideres] as pro-competitieer se.

The first moment when a pro-competitive rebatetsgia might turn into an anti-
competitive rebate strategy could be Commissiotuatian of the size of market share of a
particular undertaking. When the size of marketrehs big (according to case law studies,
size of market share should be analyseldhog there is a risk that the business of the
undertaking might be investigated by the Commisslanother words, there is no certain
moment when legal rebates become illegal, whichnseadertakings never know when
their rebate strategy will fall under TFEU Articl@?2.
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Legal practice in the US in regard to rebate sgiete does not differ from legal
theory. According to US law practice, it is presuhibat rebates are considered as a legal
tool only with some exceptions. In the US the fiefdebate strategy application is studied in
much more detail than in the EU. This might alsocbacluded not only from case law
studies, but also from a historical-empirical pabfitview: The Sherman Antitrust Act was
adopted much earlier than the predecessor of TFEDIA102 in the EU.

In both legal systems, competition law aims to gecbconsumers from harm caused
by a monopoly undertaking (or undertakings in a imhamt position). Thdntel case is an
example of the existence of a parallel aim in EW.ld might be interpreted that EU
competition law also protects competitors. Perithpgreal aim is to “to win the competition
game”.

The Commission should revise their interpretatibmebate strategy application. US
antitrust practice as to rebate strategy is an pl@for the Commission to follow. Moreover,
the Commission should evaluate not only the legal @conomic side in argumentation in
their decisions, but also evaluate the business. ddmajor step forward was issuing the
Guidance, but the Guidance has no worth if the Cmsion does not apply it.

Rebate strategy from a business perspective isvpetitive tool. Damien Geradin
stresses:[i]t is hard to deny that rebates are an imporsanirce of efficiencies in terms of price
reduction, economies of scale and faster fixed i@sivery, economies of scope and reduction of
transaction costs, avoiding double marginalizatpmoyiding incentives for customers to supply
complementary services, risk-sharing between seppland customers, €tt®® Results of
analysis show that pro-competitive rebates mighbbe anti-competitive, thus showing “the
dark side of rebates”. Thus, results of analyss® ahow that in Europe “the dark side of
rebates” is much “darker” than in the US.

This does not mean in itself that the EU approacimgorrect; it means that decision
makers in the Commission should look at this pnwbleom a different angle and observe the
practice of other colleagues (in this case, the. B)is, Commission decision makers should
revise the argumentation concept in their decisipmot only measuring their argumentation
based on case law within the EU, but also taking account other doctrines outside the EU.

A rephrased concept of competition regulation i HU in regard to rebate strategy

would be: every undertaking may compete with othes and use rebate strategies so far as

183 Geradin. D. (2009, October 16}he Decision of The Commission of 13th May 20QBdrintel Case: Where
is the foreclosure and consumer hardrailable at:
http://papers.ssrn.com/sol3/papers.cfm?abstract4i@8114




Aleksandrs Orlovs 35

that undertaking “wins the competition game” andngamore market share. From the
moment when an undertaking, implementing fair caitipa action such as using pro-

competitive rebates, increases their market shafrequrse, on the relevant product and
geographical markets), some of these fair competéictions will turn into anti-competitive

actions. This works simply: the undertaking whidhst the game” and lost a portion of
market share will take “the winner” to the Commissi As recent practice shows, the
Commission “protects rivals” from an “unfair” contger in a dominant position.

Undertakings that implement rebate strategies shoamstantly evaluate their market
share size by analysing their related product agaggaphical markets. Thus, those who
might consider themselves as being in a dominasitipn and using rebate strategies should
be prudent in further business steps. Additiondll§ undertakings which are using rebate
strategies should be more prudent in operatiotisariEU because of the authorities’ different
interpretation of similar antitrust regulation. Bithose companies that implement rebate
strategies in their worldwide distribution chanmsélould revise their marketing strategies,
distinguishing those executed in the US from thesecuted in the EU.

Results of analysis in this diploma project rajsestions for further research. It is not
sufficiently clear who really gains from penaltiegposed by the Commission. As the aim of
antitrust regulation is to protect consumers froannin caused by a dominant undertaking,
penalties will surely harm particular undertakin@s the other hand, will this “undertaking
harm” protect consumers? The real gain from peswmithposed on a dominant undertaking

for consumers is not really visible. It is possitdgpostulate two main beneficiaries.

First, the Commission. The Commission in this wagtdbutes to its own financing
(as the fine goes to the Commission bank accountimposition of penalties. From the
business perspective, the biggest gain (the biggesit is possible to impose) is from the
biggest worldwide market players, as fines aretéohito 10% of an undertaking’s annual
revenue. Hence, the expression “strategy as echlagyned by Marco lansiti and Roy
Levien!® This is an ecosystem where the Commission somelepends on the activities of
dominant undertakings. It is a hunger to punisis¢éhwho are big and rich.

Second, rivals. Clearly, if the Commission punisaesundertaking because it abuses
a dominant position by granting conditional rebatégls of that undertaking will benefit
immediately from penalties imposed on it. At thensatime, those rivals might use a similar
rebate strategy and also grant conditional reldatédse same customers. In timtel casethe

184 |ansiti M., & Levien R. (2004). Strategy as Ecojoblarvard Business Reviewp. 417-428.
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Commission evaluated only Intel’'s business stratetgrketing tools implemented by AMD
were not evaluated.

Additionally, it is not clear why the Commissiongexds consumer interests to be
very narrow. The same undertaking Intel is involirechany charity projects including social
and corporate responsibilit§> education® and the environmen’ Intel supplies jobs for
thousands of people and pays millions of dollargdares worldwide. The behaviour of
granting conditional rebates is also criticizedoasitive action, because the rebate itself is a
discount. Thus, consumers will gain from rebatesabee the price will be lower. And after
considering all these facts, do consumers or sogain from Commission behaviour? Was
Commission intervention necessary? It rather sebatsrival AMD had more to gain from
Commission action. Another moral side of the firse dbserved in company operation
coverage. The fine is imposed on Intel as a cotmoranot the EU Intel office. Thus, the fine
will affect all worldwide Intel operations, and inectly all people involved outside the EU.
Hence the Commission with EU jurisdiction harms pames “outside” the jurisdiction.

When will the hunger of the Commission be satisfaa@l who will be nextThe
Financial Timesidentified an upcoming competition between twontga— Google and
Microsoft. The next “game player” will be the giamampany Google Inc (“Google”). Three
companies lodge a complaint with the Commissionnsg&oogle, complaining that Google
abuses its dominant position by headlining in tle#arch engine results other products
owned by Googlé®® Hence, as the Commission will not revise theirrapph towards
judging competition cases and will not change ttagumentation used in Commission
decisions in previous competition cases, this migist Google EUR 2 365 000 088.That

is the maximum the Commission can impose on Google.

185 Intel Corp. (n.d.)Corporate ResponsibilityAvailable at:
http://www.intel.com/intel/corpresponsibility/indd#m?iid=gg_about+intel _gcr

18 |Intel Corp. (n.d.)Education Available at:
http://www.intel.com/intel/education/index.htm?iiger_about+intel _education

187 Intel Corp. (n.d.)EnvironmentAvailable at:
http://www.intel.com/intel/environment/index.htnt®igg_about+intel _environment

188 \Waters R., Tait N. (2010, February 2@8pogle faces Brussels antitrust scrutifynancial Times Available
at: http://www.ft.com/cms/s/2/46018520-20da-11df-b920-M4feab49a.html

189 According to case law, a fine could not reach ntbem 10% of company revenue. Google revenue i 200
was 23,650,563. Finance report available on:

http://investor.google.com/releases/20090Q4 _gooaimiegs.html
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